MONTGOMERY-OTSEGO-SCHOHARIE SOLID WASTE MANAGEMENT AUTHORITY

DATE:

SPECIAL BOARD MEETING

May 21, 2009

LOCATION: Howes Cave Administrative Offices

Members Present Members Absent Others Present
Martha Clarvoe Gilbert Chichester
John Mattas Barbara Corrigan
David Parker Glenn Packard
Olga Podmajersky Dennis Heaton
Phil Skowfoe Mark Robarge
John Thayer William Strevy
Harold Vroman John Thomas
Edward Wesnofske Sam Dubben
Shayne Walters

1. Opening

Robert Loske

Chairman Wesnofske welcomed the audience. Bill Strevy, former MOSA board member and supervisor in
Montgomery County, John Thomas, Chairman of Board of Supervisors in Montgomery County, Sam
Dubben, Chairman of the Otsego County Solid Waste and Environmental Concerns Committee, Shayne
Walters, Montgomery County supervisor, Dennis Heaton, Montgomery County Solid Waste Coordinator
and Robert Loske. He also welcomed new MOSA board member, Harold Vroman, to take the place of
resigning board member, Meredith McNeil. Chairman Wesnofske then opened the meeting at 10:05 a.m.

2. Business

Chairman Wesnofske advised that the purpose of the special meeting was to review status of shortfall
obligations and payments of the Counties. Information provided within the meeting packet consists of:
1) A review of the status and activities of each of the Counties on the 2008 GAT shortfall obligations.
2) Historical 2001 — 2008 GAT vs. Actual numbers.
3) A copy of the complaint filed against Montgomery County for the shortfall subsidy

1) Review of status and activities

a. Schoharie County successfully delivered its GAT and contributed 537 tons of excess waste

equivalent to $56,116.50 to reduce the shortfall obligation of the other two Counties.
Status: as of May 15, 2009 - Schoharie County has fulfilled its Service Agreement
obligations

. Otsego County was issued an invoice in January. After both written and verbal

communication, between Otsego County and MOSA staff and board members, the Otsego
County Solid Waste Committee voted unanimously to pay the invoice in full.
Status: as of May 15, 2009 — Otsego County has fulfilled its Service Agreement obligations

Montgomery County was issued an invoice in January and a follow-up letter was sent by
Chairman Wesnofske to Chairman Thomas regarding payment; no response was received
from Montgomery County. On April 7th, Authority counsel issued a letter reinforcing their
payment obligation within 15 days, after which an inquiry was made by Chairman Thomas
and a response sent by MOSA. In late April and early May, a letter and FOIL request were
sent to MOSA by the Montgomery County Solid Waste Coordinator.
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Status: as of May 15, 2009 no payment has been received nor has there been an indication
that there will be a payment made; Montgomery County has not fulfilled its obligations under
the Service Agreement.

Chairman Wesnofske then opened the floor to discussion of the matter.

Mr. Skowfoe stated that he saw nothing here about his request for a special meeting before starting
litigation against Montgomery County. He further stated that he believed in handbook that if three
members make a request there should have been a special meeting; it is like you bypassed and instead
chose to move forward with the litigation before the meeting.

Chairman Wesnofske replied that a request for a meeting does not automatically suspend the activity or
regular business structure or procedures and policies of the Authority and went on to explain governance
proceedings. He remarked that process changes do not occur from any three members requesting a
special meeting.

Mr. Thayer remarked that he has it under good authority that Montgomery County would consider
paying a shortfall amount and are only questioning the overages of BFI and Keymark waste. He
advised that action could be taken at their next meeting on approving a payment in the amount of
$676,313. Mr. Thayer further stated Chairman Wesnofske’s willingness at the Finance Committee
meeting to concede this is wrong for the 2010 GAT calculation and asked why he would not consider
doing so for 2007, 2008 and 2009 as well.

Chairman Wesnofske advised that this matter is in the Authority’s Counsel’s hands and that what he
says now is just a thought. He further stated that it is Counsel’s opinion that this logic does not hold
water. If GAT estimates are wrong for Montgomery County, then they are wrong for Schoharie and
Otsego Counties as well. Over the years Montgomery County has benefited from overages delivered by
other Counties; you cannot go back and change past amounts, the books are closed on past years, you
can only go forward in 2010 with a new GAT estimate, create the budget and move forward.

Mr. Thayer replied that Montgomery County is not asking MOSA to go back 10 years and make
adjustments; it is only concerned with BFI and Keymark relief/rebate for 2008. Otsego and Schoharie
Counties are invited to do the same and come in with their own numbers if they believe they are
incorrect; it is all about fairness, and he wants to be fair. MOSA used historical data and did not do the
legwork; Montgomery County did the leg work and got what they believe are true numbers.

Ms. Podmajersky remarked that Montgomery County has always been against the GAT numbers
regarding BFI and Keymark waste. She advised that she had counted containers in the past as well and
has always objected to the quantities in question.

Mr. Parker remarked that there had been no formal resolution; no formal vote regarding the BFI and
Keymark waste being deleted or modified from the GAT calculation at a full board meeting. He recalls
discussions and phone calls, but no votes or formal conclusions.

Ms. Podmajersky responded that it was discussed during the GAT calculations; you could look back and
see that she had voiced opposition to the adding of BFI and Keymark waste to the GAT.
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Mr. Mattas talked about Montgomery County having a solid waste coordinator now who has the time
and resources to investigate and report on his findings; he could present them at today’s meeting.

Mr. Parker asked what the questions are; the actual tonnages or the acceptability of the transfer stations
handling it. Mr. Mattas responded it was both.

Chairman Wesnofske talked about Mr. Chichester’s response to Mr. Heaton’s letter regarding how the
tonnage was estimated. Keymark provided an estimate of 1200 tons of sludge (which had not been
taken to MOSA’s transfer stations). Also attached to the letter was DEC’s response that the sludge
could be delivered to the transfer station. Mr. Chichester had spoken on the phone with Bob Griffin, of
BFI of Schenectady, to obtain their estimated tonnage. The tonnage figures were then used for the 2009
GAT calculation.

Ms. Clarvoe asked what the rationale was for the difference.

Chairman Wesnofske responded that Bob Griffin sent Mr. Heaton an e-mail, in which he explained that
the difference between Mr. Heaton’s numbers and MOSA’s numbers is due to temporary work and
demolition jobs or events that only happen on occasion and is not the regular amount of waste in the
MOSA service area. He then gave an example of one of these events - BFI had picked up 35 tons of
peanut products potentially contaminated with salmonella from Montgomery County.

Mr. Skowfoe remarked to Chairman Wesnofske that it bothered him that he had requested that the
special meeting take place before the litigation and it hadn’t. He had heard his thoughts on it but still
thought that calling a special meeting before the regular meeting was a waste of time seeing he had gone
ahead with the litigation. He thought this could have been handled at a regular meeting; instead Mr.
Wesnofske chose to move ahead with the litigation without meeting, which in his opinion would cost
more money. He went on to say that arguments could have been listed and decisions made before the
litigation was pursued and that might have saved some money. He continued on suggesting that it
seemed Mr. Wesnofske was out to destroy MOSA single handedly as he gathered from the fax Mr.
Wesnofske had sent this morning.

Chairman Wesnofske responded that the Board had authorized the collection of any amount due from
any County last year. Mr. Skowfoe responded that that could have been reversed if a special meeting
had been held prior to going ahead with the litigation.

Chairman Wesnofske advised that the policy was in place; Mr. Skowfoe asked why then was the special
meeting was called. Chairman Wesnofske responded that it was requested so he was obligated to do so
as had been pointed out during their phone conversation. Discussion continued about the timing of the
meeting at which time Mr. Mattas asked for an opinion on how the Board should proceed in getting
questionable tonnages resolved.

Chairman Wesnofske would like time for Montgomery County representatives to state their arguments

to Counsel. Mr. Mattas responded that he did not think Counsel should be involved, that it was a Board
decision with Counsel’s recommendation as to the legality of it. He made a motion to suspend all legal
action until the tonnage dispute is resolved; Mr. Skowfoe seconded the motion.

Chairman Wesnofske pointed out that the Service Agreement is not just between 2 parties; it gives the
other Counties (Otsego & Schoharie) the right to enforce compliance and it gives the Bond Trustees
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special powers, under MOSA law, to compel the Authority to collect bills via litigation as part of the
Bond Indenture.

Mr. Mattas responded that he understands this but spoke of the need for due process for each and every
County when a dispute like this is in question.

Mr. Skowfoe remarked that he didn’t think postponing the litigation to do research would violate any
agreements.

Chairman Wesnofske indicated there is a difference between legality and fairness and the question is
how to achieve balance between the two. He reminded the Board that during last year’s litigation
Montgomery County had asked for timelines in not having to respond to the lawsuit and they were
granted. He asked if it was the desire of the Board to extend the same courtesy this year and give
Montgomery County time to look into the matter before responding officially and if things could be
worked out between all the interested parties.

Mr. Mattas stated that he believed efforts were underway before the lawsuit was initiated that represent
the same thing and that his motion was still on the table to postpone the litigation. | call the question.

Chairman Wesnofske asked if anyone else had an opinion.

Mr. Parker began to speak but was interrupted by Ms. Podmajersky who quoted Robert’s Rules and
stated the discussion was closed because Mr. Mattas called the question. Chairman Wesnofske
disagreed with her interpretation of Robert’s Rules and advised that the person that makes the motion
cannot call the question and shut down further discussion. He went on to say that as a board, they have
not participated in this kind of practice in the past and didn’t think they should start now.

Chairman Wesnofske stated that the Board had authorized Otsego County collection and that Mr.
Skowfoe had specifically asked him about Otsego and Montgomery Counties being treated the same.
He further said that both he and Mr. Parker had been approached to do something illegal based upon
ideas that came out of Fonda to have Otsego and Montgomery representatives divert revenues back to
the counties, just by forgiving their shortfall subsidies. They refused to do so because it was illegal and
it is their fiduciary responsibility to the bond holders as it is for the entire Board. That set the standard
by which Otsego County knew it had to pay and that not everyone agrees to the Service Agreement and
Bond Indenture being held up as such. He went on to say that Montgomery County has received
information over the years that its subsidy program was not working and that perhaps they should think
about using the powers in the Service Agreement to change their system in order to get all the waste
generated in their area delivered to MOSA. They opted to maintain the current subsidy program with
the GAT calculation and all its imperfections instead.

Chairman Wesnofske asked to have the motion read; it was read into the minutes by the recording
secretary as follows: Mr. Mattas made a motion to “suspend all legal action until the tonnage dispute is
resolved”; the motion was seconded by Mr. Skowfoe. He asked for further discussion; as there was
none; he called for a roll call vote. The motion passed with all but Mr. Parker in favor of suspending
litigation.

Mr. Parker then asked if he could make a comment; he recommended setting a time limit on how long
Mr. Heaton’s presentation would take. Mr. Skowfoe suggested waiting until the regular meeting for the
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presentation. After some Board discussion, it was decided to have him speak now and for his
presentation to be brief as there were invited guests waiting to speak at the regular Board meeting.

Mr. Mattas asked about the appropriateness of having the Authority’s Counsel present and asked about
postponing Mr. Heaton’s presentation until such time Counsel could be present. Chairman Wesnofske
responded that because the material was written, they could proceed without Counsel and provide them
with a copy after the meeting.

Heaton Presentation
Mr. Heaton reviewed a letter he distributed to the Board in which he stated:
v" There are two waste stream issues with regard to GAT estimates, BFI and Keymark tonnages.
v" Both Boards have discussed this at length. (Montgomery Co. & MOSA)
v" MOSA'’s Finance Committee discussed the issues at their May 12" meeting and had decided to
eliminate them from the 2010 GAT calculation.
v" He believes this also applies to 2007, 2008 & 2009 GAT calculations and adjustments to the
shortfall payments should be made.

Mr. Heaton asked for mutual cooperation between all the parties involved and stated that defeasement is
coming up and that in 2014 there might not even be another Service Agreement. He further stated that
he would like MOSA to get a new bill to present to his board that used his calculations for a smaller
shortfall payment.

Ms. Clarvoe asked for an explanation of how our numbers differ from Mr. Heaton’s and how he arrived
at them.

Mr. Heaton responded that he had counted all the BFI containers (dumpsters at local businesses) and
then calculated the amount of waste from those numbers. This is how he determined how much waste
was lost through BFI. He believes his calculations are correct and MOSA’s tonnage calculations are too
high. The only other thing in question is temporary roll off work (from construction debris), which he
stated, only happens very rarely.

Ms. Clarvoe stated that his explanation was not complete.

Mr. Mattas asked if Mr. Heaton had kept a diary or log of his research; Mr. Heaton responded that he
had and stated he would get a copy of it for the Board.

Ms. Podmajersky added that she thought she could help explain the numbers to Ms. Clarvoe and went
on to say that the GAT estimate for BFI was 1500 tons and for Keymark sludge, 1100 tons in 2008 and
1200 tons in 2009. It was assumed that all of this is not going to MOSA; but Mr. Heaton’s estimate is
that 778 tons of this should have been delivered to MOSA, causing the difference in the numbers.

Mr. Heaton went on to criticize Mr. Griffin’s estimates as a guess and stated he wanted MOSA to do “a
little leg work™ and not accept Mr. Griffin’s estimates.

Chairman Wesnofske responded that contractors usually give estimates before doing work and that Mr.

Griffin’s, as a contractor, should be acceptable. He pointed out that it is not MOSA’s obligation to get
deliveries; it is MOSA’s obligation to receive waste.

Page 5 of 6



Montgomery-Otsego-Schoharie Solid Waste Management Authority
Minutes of Special Meeting
May 21, 2009

Mr. Heaton responded that it was MOSA’s obligation to develop a GAT according to the Service
Agreement.

Chairman Wesnofske advised that a review will take place and if findings are such; changes will take
place. However, any retroactive changes to GATSs for previous years would need to go before Counsel
as the books have been closed on past years.

Mr. Heaton stated that the first step had already occurred at the Finance Committee meeting and their
decision regarding the 2010 GAT calculation, step two is to recognize truly this is incorrect; step three is
the mechanics of fixing it.

Chairman Wesnofske responded that Mr. Heaton may have misinterpreted what was discussed at the
Finance Committee meeting.

Mr. Parker stated that he was against the retroactive scenario, but agrees with the 2010 GAT. He went
on to say that he didn’t want to hear about 2007 and 2008; 2009 is on the table right now.

Mr. Mattas remarked that if it was concluded the 2010 GAT is incorrect, then the 2009 was also not
correct and that Mr. Chichester had previously explained that the 2008 and 2009 were based on the same
numbers; so that (2008) is automatically erroneous as well.

Chairman Wesnofske stated that he did not believe that was correct and the fine details of that would be
discussed somewhere else. He then asked if there was anything else.

Mr. Vroman stated that this meeting should have happened before today.
3. Closing

Motion to adjourn the meeting was made by Mr. Mattas and seconded by Mr. Vroman. The meeting was
adjourned at 10:55 a.m.

Respectfully Submitted,

Judith Beeler,
Confidential Secretary
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